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Introduction

This protocol sets out the processes to be followed in the exercise by police authorities or the Secretary of State of their powers with respect to the suspension and removal of senior police officers in the interests of efficiency or effectiveness.  (The suspension and removal of senior officers on other grounds are dealt with under the relevant misconduct and discipline regulations).

2. Annex B of the PNB Agreement on Pay and Conditions of Chief Police Officers, ‘The operation and financial consequences of the expiry of FTAs, early retirement and retirement and resignation in the interests of efficiency and effectiveness’ details the uses and financial consequences of Sections 11 and 42 of the Police Act 1996 as amended by Sections 30-33 of the Police Reform Act 2002. 

3.
This protocol has been agreed by the Home Office, the Association of Police Authorities, the Association of Chief Police Officers and the Chief Police Officers’ Staff Association.

Legislative context

4.
All action taken under sections 11 and 42 of the Police Act 1996 must be within the constraints of the legislation.  
5.
The legislative framework for action by police authorities to require the resignation/retirement of chief constables in the interests of efficiency or effectiveness is set out in section 11 of the Police Act 1996, as amended by sections 30 and 31 of the Police Reform Act 2002.  Corresponding powers for authorities to remove deputy chief constables are provided for in section 11A of the 1996 Act, as inserted by section 123 of the Criminal Justice and Police Act 2001.  And the same powers with respect to assistant chief constables are provided for in section 12 of the Police Act 1996.

6.
A corresponding power for the Metropolitan Police Authority (MPA) to remove the Commissioner or Deputy Commissioner of the Metropolitan Police Service (MPS) is provided for in section 9E of the 1996 Act (also amended by sections 30 and 31 of the 2002 Act), as inserted by section 318 of the Greater London Authority Act 1999.  With respect to Assistant Commissioners and Commanders of the MPS, the same power is provided for in sections 9F and 9G of the 1996 Act, as inserted by sections 319 and 320 of the Greater London Authority Act 1999.  For Deputy Assistant Commissioners, the power is provided for in section 9FA of the 1996 Act, as inserted by section 122 of the Criminal Justice and Police Act 2001.

7.
A new power to allow for the suspension of individual senior officers in certain circumstances is provided for in sections 9E and 11 of the 1996 Act, as amended by section 32 of the 2002 Act.

8.
The Secretary of State has powers to instigate action by police authorities to remove chief constables or the Commissioner or Deputy Commissioner of the MPS.  These powers are provided for in section 42 of the 1996 Act, as amended by section 33 of the 2002 Act.

9.
Section 33 of the 2002 Act also provides for the Secretary of State to require the MPA to suspend the Commissioner or Deputy Commissioner of the MPS from duty, and another police authority to suspend a chief constable from duty.

10. 
Sections 9E, 9F(3), 9FA(3), 9G(3), 11, 11A(3), 12(3), 42 and 42A of the Police Act 1996, as amended by the subsequent legislation, are at Annex A.  A flowchart showing the normal process for action under the suspension and removal powers is at Annex B.  The various steps in the process are set out in more detail below.

Powers of direction

11.
The Secretary of State may decide to deal with matters giving rise to concern by the use of his powers to give directions to police authorities and to give directions as to action plans under sections 40 and 41A of the 1996 Act (as inserted by sections 4 and 5 of the 2002 Act respectively).

12.
However, in some cases the Secretary of State may need to instigate action with respect to a particular chief officer without having made prior use of his powers of direction under sections 40 and 41A.  In any case where the Secretary of State does instigate action without having made prior use of his powers of direction, the reasons for this will be considered by the independent inquiry.

Alerting senior officers to concern

13.
Apart from in exceptional cases, senior officers must have been alerted to any concerns about their impact on efficiency or effectiveness, and given a reasonable amount of time to address the matter, prior to any action being taken with respect to them under the suspension and removal powers. In cases involving DCCs and ACCs the views of the chief constable will be taken into account and in cases where the Secretary of State initiates the action, the views of police authorities will be taken into account.  Senior officers may be alerted in one or more of the following ways:

(i) in the performance and development review (PDR) process, in which shortcomings in performance that impinge on efficiency or effectiveness may be identified;

(ii) in a discussion with the chair of the police authority about the senior officer’s personal contribution to the delivery of the local policing plan;

(iii) through HMIC inspection reports on the force; or

(iv) by the Police Standards Unit, which may identify weaknesses in performance that impinge on efficiency or effectiveness.

14.
However, in exceptional cases – for example, in response to serious matters of which the Secretary of State or the police authority had not previously been aware – it is possible that action will need to be taken with respect to a particular senior officer without him or her having previously been alerted to any concerns.  In any of these exceptional cases where action under the suspension and removal powers is taken without the senior officer in question having previously been alerted to any concerns, the reasons for this will be addressed by the Secretary of State in considering whether to approve the police authority’s action where the authority has initiated it, or by the independent inquiry where the Secretary of State has instigated it. In a case where action is initiated by a police authority the senior officer in question should be given the earliest possible opportunity to make representations to the police authority in person and the Secretary of State in writing. Where the Secretary of State instigates the action the senior officer in question should be given the earliest possible opportunity to make representations to the inquiry. Senior officers must also be given reasonable access to relevant materials in order to make their representations. 

Consultation of HMIs

15.
Either the police authority or the Secretary of State will consult the HMI for the force concerned before taking or instigating action under the suspension and removal powers with respect to any senior officer.  Where consideration is being given to taking or instigating action with respect to the Commissioner or Deputy Commissioner of the MPS or the chief constable of another force, HMCIC will also be consulted.

16.
The consultation of the HMI for the force concerned or HMCIC by authorities or the Secretary of State should be fully documented and copies retained for consideration by the Secretary of State where the authority is initiating action or by the independent inquiry where the Secretary of State is instigating it.

Suspension

17.
The suspension from duty of a senior officer under section 9E(2A), section 11(3A) or section 42(1A) of the 1996 Act, as inserted by section 32 of the 2002 Act, can only ever be an option where the authority or the Secretary of State are considering or proposing to consider removing the senior officer in question in the interests of efficiency or effectiveness and the authority or the Secretary of State are satisfied that the maintenance of public confidence in the force concerned requires the suspension of the senior officer.

18.
A police authority may suspend a senior officer from duty under section 9E(2A) or section 11(3A) of the 1996 Act where the maintenance of public confidence requires the suspension, in the following circumstances:

(i)
where the authority is proposing to consider whether to exercise its power to call upon the senior officer, in the interests of efficiency or effectiveness, to retire or to resign and it is satisfied that, in the light of the proposal, the maintenance of public confidence in that force requires the suspension;

(ii) where the authority has been notified by the Secretary of State that he is proposing to consider whether to require the authority to exercise that power and it is satisfied that, in the light of the Secretary of State’s proposal, the maintenance of public confidence in that force requires the suspension;

(iii) where the authority has exercised that power or been sent a copy of a notice of the Secretary of State’s intention to require it to exercise that power, but the retirement or resignation has not yet taken effect; or

(iv) where the authority has been required to do so by the Secretary of State under section 42(1A).

19.
Under section 42(1A) of the 1996 Act the Secretary of State may require a police authority to suspend a senior officer from duty where the maintenance of public confidence requires the suspension, in the following circumstances:

(i)
where the Secretary of State is proposing to exercise his power to require the authority to exercise its power to call upon the senior officer, in the interests of efficiency or effectiveness, to retire or resign, or is proposing to consider so exercising that power;

(ii)
where the authority is itself proposing to exercise that power, or is proposing to consider so exercising that power; or

(iii)
where the authority has exercised that power, but the retirement or resignation has not yet taken effect.

20.
The Secretary of State may not instigate the suspension from duty of any senior officer below the rank of chief constable or, in the MPS, the Commissioner or Deputy Commissioner.

21.
A senior officer should only ever be suspended from duty under section 9E(2A), section 11(3A) or section 42(1A) of the 1996 Act where this is required for the maintenance of public confidence in the force.  Suspension is a grave matter and the authority or the Secretary of State will need to make a judgement about whether suspension would enhance or diminish public confidence.

22.
Once a senior officer has been suspended, he or she will normally remain suspended until a final decision has been taken.  However, the suspension will be reviewed on a monthly basis to ensure that its continuation is still appropriate. The fact that a senior officer has been suspended should not of course imply any pre-judgement of a case.

23.
Again authorities should fully document their reasons for suspending a senior officer from duty and the Secretary of State should fully document his reasons for requiring an authority to suspend a senior officer.

Explanations

24.
Before seeking the Secretary of State’s approval for it to exercise its power to call upon a senior officer to retire or resign in the interests of efficiency or effectiveness, the police authority will always give the senior officer in question a full written explanation of its grounds for proposing to take this action.  This will include the evidence on which the authority is drawing, and may include copies of documentation referred to in paragraphs 16 and 23.

25.
Before exercising his power to require a police authority to exercise its power to call upon a senior officer to retire or resign in the interests of efficiency or effectiveness, the Secretary of State will always give the senior officer and the authority written notice of his intention to require the authority to exercise its power, and a full written explanation of his grounds for proposing to take this action.  This will include the evidence on which the Secretary of State is drawing, and may include documentation referred to in paragraphs 16 and 23.

26.
The senior officer will always receive a full written explanation before any public statement is made. A balance will need to be struck between legitimate public interest and senior officers’ right to privacy.

Representations

27.
After giving the senior officer in question the full written explanation of the grounds for calling (in the case of the authority) or requiring the authority to call (in the case of the Secretary of State) upon him or her to retire or resign, the authority or the Secretary of State will afford the senior officer in question the opportunity to make representations. From the date on which Section 11 or 42 is invoked the senior officer in question will have 14 days to indicate that they wish to make a representation and a further 14 days in which to prepare for making representations. After this period the senior officer must be ready to make representations when invited by the police authority or Secretary of State to do so.

28.
The senior officer will be able to choose to make these representations to the police authority in person or to have a third party make them on his or her behalf.  The Secretary of State will consider inviting the senior officer to make representations in person, otherwise, the senior officer will make any representations in writing. 

29.
It will in all cases be incumbent upon the authority or the Secretary of State to consider and respond in writing to any representations made by or on behalf of the senior officer in question.

30.
As with the advice that the police authority or the Secretary of State receive from the HMI for the force concerned, HMCIC or Home Office officials, a senior officer’s representations and the authority or the Secretary of State’s response to the representations should be fully documented.

Secretary of State’s approval

31.
Police authorities must obtain the approval of the Secretary of State before calling upon a senior officer to retire or resign in the interests of efficiency or effectiveness.  Authorities will put their proposals to the Secretary of State in writing, enclosing copies of all of the documentation referred to in paragraphs 16, 23 and 30.  And further to paragraph 14, where the authority has taken action without the senior officer in question having previously been alerted to any concerns, the Secretary of State will consider the reasons for this.

32.
The Secretary of State will consider whether he agrees to the authority’s proposal, and will decide whether to give his approval to the authority calling upon the senior officer to retire or resign in the interests of efficiency or effectiveness.

Inquiries

33.
In any case where the Secretary of State proposes to require a police authority to call upon a chief officer to retire or resign, he shall appoint one or more suitable persons (at least one of whom shall not be either a police officer or a Government official) to hold an inquiry into the particular case and report to him.

34.
The inquiry will have access to all of the documents referred to in paragraphs 16, 23 and 30, and the senior officer in question will also be entitled to make representations to the inquiry in person or through a third party.  And further to paragraphs 12 and 14, where the Secretary of State has instigated action without having made prior use of his powers of direction, or without the senior officer in question having previously been alerted to any concerns, the inquiry will consider the reasons for this.

35.
The costs incurred by a senior officer in respect of an inquiry, taxed in such manner as the Secretary of State may direct, shall be defrayed out of the police fund.  These costs should be reasonable and identified in agreement with the police authority in advance.

Retirement/ resignation

36.
In exercising their power to remove senior officers it will in all cases be for police authorities to specify whether the requirement is for the senior officer to retire or to resign, and the date upon which the retirement or resignation is to have effect.

37.
Senior officers may agree with their authorities to leave the service at an earlier date than that originally specified by the authority.

ANNEX A

SECTIONS 9E, 9F(3), 9FA(3), 9G(3), 11, 11A(3), 12(3), 42 AND 42A OF THE POLICE ACT 1996

(AS AMENDED BY SUBSEQUENT LEGISLATION)
    9E. - (1) The Metropolitan Police Authority, acting with the approval of the Secretary of State, may call upon the Commissioner of Police of the Metropolis in the interests of efficiency or effectiveness, to retire or to resign.

    (2) Before seeking the approval of the Secretary of State under subsection (1), the Metropolitan Police Authority shall give the Commissioner of Police of the Metropolis-

(a) an explanation in writing of the Authority’s grounds for calling upon him, in the interests of efficiency or effectiveness, to retire or to resign; and

(b) an opportunity to make representations;

and the Authority shall consider any representations made by or on behalf of the Commissioner.

The opportunity given to the Commissioner to make representations must include the opportunity to make them in person.

    (2A) The Metropolitan Police Authority, acting with the approval of the Secretary of State, may suspend the Commissioner of Police of the Metropolis from duty if-

(a) it is proposing to consider whether to exercise its power under subsection (1) to call upon the Commissioner to retire or to resign and is satisfied that, in the light of the proposal, the maintenance of public confidence in the metropolitan police force requires the suspension; or

(b) having been notified by the Secretary of State that he is proposing to consider whether to require the Authority to exercise that power, it is satisfied that, in the light of the Secretary of State’s proposal, the maintenance of public confidence in that force requires the suspension; or

(c) it has exercised that power or been sent under section 42(2A) a copy of a notice of the Secretary of State’s intention to require it to exercise that power, but the retirement or resignation has not yet taken effect;

and it shall be the duty of the Metropolitan Police Authority (without reference to the preceding provisions of this subsection) to suspend the Commissioner from duty if it is required to do so by the Secretary of State under section 42(1A).

    (3) Where the Commissioner of Police of the Metropolis is called upon to retire or resign under subsection (1), he shall retire or resign with effect from such date as the Metropolitan Police Authority may specify, or with effect from such earlier date as may be agreed upon between him and the Authority.

    (4) This section shall apply in relation to the Deputy Commissioner of Police of the Metropolis as it applies to the Commissioner of Police of the Metropolis.

    (5) This section is without prejudice to-

(a) section 9B(3),

(b) section 9D(3),

(c) any regulations under section 50, or

(d) any regulations under the Police Pensions Act 1976.

    9F. - (3) Subsections (1) to (3) of section 9E shall apply in relation to an Assistant Commissioner as they apply to the Commissioner of Police of the Metropolis but with the omission in subsection (2A)-

(a) of paragraph (b);

(b) in paragraph (c), of the words from “or been sent” to “exercise that power”; and

(c) of the words after paragraph (c).

    9FA. - (3) Subsections (1) to (3) of section 9E shall apply in relation to a Deputy Assistant Commissioner as they apply in relation to the Commissioner of Police of the Metropolis but with the omission in subsection (2A)-

(a) of paragraph (b);

(b) in paragraph (c), of the words from “or been sent” to “exercise that power”; and

(c) of the words after paragraph (c).

    9G. - (3) Subsections (1) to (3) of section 9E shall apply in relation to a Commander in the metropolitan police force as they apply to the Commissioner of Police of the Metropolis but with the omission in subsection (2A)-

(a) of paragraph (b);

(b) in paragraph (c), of the words from “or been sent” to “exercise that power”; and

(c) of the words after paragraph (c).

    11. - (1) The chief constable of a police force maintained under section 2 shall be appointed by the police authority responsible for maintaining the force, but subject to the approval of the Secretary of State and to regulations under section 50.

    (2) Without prejudice to any regulations under section 50 or under the Police Pensions Act 1976, the police authority, acting with the approval of the Secretary of State, may call upon the chief constable in the interests of efficiency or effectiveness, to retire or to resign.

    (3) Before seeking the approval of the Secretary of State under subsection (2), the police authority shall give the chief constable-

(a) an explanation in writing of the authority’s grounds for calling upon him, in the interests of efficiency or effectiveness, to retire or to resign; and

(b) an opportunity to make representations;

and the authority shall consider any representations made by or on behalf of the chief officer.

The opportunity given to the chief constable to make representations must include the opportunity to make them in person.

    (3A) A police authority maintaining a police force under section 2, acting with the approval of the Secretary of State, may suspend from duty the chief constable of that force if-

(a) it is proposing to consider whether to exercise its power under subsection (2) to call upon the chief constable to retire or to resign and is satisfied that, in the light of the proposal, the maintenance of public confidence in that force requires the suspension; or

(b) having been notified by the Secretary of State that he is proposing to consider whether to require the police authority to exercise that power, it is satisfied that, in the light of the Secretary of State’s proposal, the maintenance of public confidence in that force requires the suspension; or

(c) it has exercised that power or been sent under section 42(2A) a copy of a notice of the Secretary of State’s intention to require it to exercise that power, but the retirement or resignation has not yet taken effect;

and it shall be the duty of a police authority maintaining such a force (without reference to the preceding provisions of this subsection) to suspend the chief constable of that force from duty if it is required to do so by the Secretary of State under section 42(1A).

    (4) A chief constable who is called upon to retire or resign under subsection (2), shall retire or resign with effect from such date as the police authority may specify, or with effect from such earlier date as may be agreed upon between him and the authority.

    11A. - (3) Subsections (2) to (4) of section 11 shall apply in relation to a deputy chief constable as they apply in relation to a chief constable but with the omission in subsection (3A)-

(a) of paragraph (b);

(b) in paragraph (c), of the words from “or been sent” to “exercise that power”; and

(c) of the words after paragraph (c).

    12. - (3) Subsections (2) to (4) of section 11 shall apply to an assistant chief constable as they apply to a chief constable but with the omission in subsection (3A) –

(a) of paragraph (b);

(b) in paragraph (c), of the words from “or been sent” to “exercise that power”; and

(c) of the words after paragraph (c).

    42. - (1) The Secretary of State may-

(a) require the Metropolitan Police Authority to exercise its power under section 9E to call upon the Commissioner or Deputy Commissioner, in the interests of efficiency or effectiveness, to retire or to resign; or

(b) require a police authority maintaining a police force under section 2 to exercise its power under section 11 to call upon the chief constable of that force, in the interests of efficiency or effectiveness, to retire or to resign.

    (1A) The Secretary of State may also, in any case falling within subsection (1B) in which he considers that it is necessary for the maintenance of public confidence in the force in question-

(a) require the Metropolitan Police Authority to suspend the Commissioner or Deputy Commissioner from duty; or

(b) require a police authority maintaining a police force under section 2 to suspend the chief constable of that force from duty.

    (1B) The cases falling within this subsection are- 

(a) where the Secretary of State is proposing to exercise his power under subsection (1) in relation to the Metropolitan Police Authority or, as the case may be, the other police authority in question, or is proposing to consider so exercising that power;

(b) where the Metropolitan Police Authority or the other police authority in question is itself proposing to exercise its power to call upon the Commissioner or Deputy Commissioner or, as the case may be, the chief constable of the force in question to retire or to resign, or is proposing to consider so exercising that power; and

(c) where the power mentioned in paragraph (a) or (b) has been exercised but the retirement or resignation has not yet taken effect.

    (2) Before requiring the exercise by the Metropolitan Police Authority or any other police authority of its power to call upon the Commissioner or Deputy Commissioner or the chief constable of the force in question to retire or to resign, the Secretary of State shall-

(a) give the officer concerned a notice in writing-

(i) informing him of the Secretary of State’s intention to require the exercise of that power; and

(ii) explaining the Secretary of State’s grounds for requiring the exercise of that power; and

(b) give that officer an opportunity to make representations to the Secretary of State.
    (2A) Where the Secretary of State gives a notice under subsection (2)(a), he shall send a copy of the notice to the Metropolitan Police Authority or other police authority concerned.

    (2B) The Secretary of State shall consider any representations made to him under subsection (2).
    (3) Where the Secretary of State proposes to require the exercise of a power mentioned in subsection (1), he shall, appoint one or more persons (one at least of whom shall be a person who is not an officer of police or of a Government department) to hold an inquiry and report to him and shall consider any report made under this subsection.

    (3A) At an inquiry held under subsection (3)-

(a) the Commissioner, Deputy Commissioner or, as the case may be, the chief constable in question shall be entitled, in accordance with any regulations under section 42A, to make representations to the inquiry;

(b) the Metropolitan Police Authority or, as the case may be, the police authority concerned shall be entitled, in accordance with any regulations made under section 42A, to make representations to the inquiry.

    (3B) The entitlement of the Commissioner, Deputy Commissioner or, as the case may be, the chief constable in question to make representations shall include the entitlement to make them in person.

    (4) The costs incurred by the Commissioner, the Deputy Commissioner or a chief constable in respect of an inquiry under this section, taxed in such manner as the Secretary of State may direct, shall be defrayed out of the police fund.

    (4A) If the Secretary of State exercises the power conferred by subsection (1) in relation to the Commissioner or the Deputy Commissioner or a chief constable, the Metropolitan Police Authority or other police authority concerned- 

(a) shall not be required to seek the Secretary of State’s approval before calling upon the Commissioner or Deputy Commissioner or chief constable in question, in the interests of efficiency or effectiveness, to retire or to resign; and

(b) shall not be required to give the Commissioner, the Deputy Commissioner or the chief constable a written explanation of the authority’s grounds for calling upon him to retire or to resign, to give him an opportunity to make representations to it or to consider any representations made by him.

    (4B) In this section “the Commissioner” means the Commissioner of Police of the Metropolis and “the Deputy Commissioner” means the Deputy Commissioner of Police of the Metropolis.

    (4C) In this section a reference to the police authority concerned, in relation to a chief constable, is to the police authority which maintains the police force of which he is chief constable.

    42A - (1) The Secretary of State may by regulations make provision as to the procedure to be followed in the exercise of any power conferred or duty imposed by section 9E, 11 or 42.

    (2) Before making any regulations under this section, the Secretary of State shall consult with- 

(a) persons whom he considers to represent the interests of police authorities;

(b) persons whom he considers to represent the interests of chief officers of police; and

(c) such other persons as he thinks fit.

    (3) Regulations under this section may make different provision for different cases and circumstances.

    (4) A statutory instrument containing regulations under this section shall be subject to annulment in pursuance of a resolution of either House of Parliament.

ANNEX B
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